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The Commercial Appropriation of Fame: A Cultural Analysis of the Right of Publicity and Passing
Off by David Tan (Cambridge University Press, 2017) 312 pp, ISBN 9781107139329.
‘The value of the mediated persona of a well-known individual is sustained by a complex interplay of encoding by cultural producers and
decoding by audiences.’ 1 This insight lies at the heart of David Tan’s book on The Commercial Appropriation of Fame.
A quick search on the internet will reveal the most lucrative celebrity endorsement deals of the last decade, deals involving a range of actors,
musicians, models and those more famous for ... well ... just being famous. Such deals include Michael Jordan’s US$60 million per year deal
with Nike just for shoes, George Clooney’s 10-year association with Nespresso and Justin Bieber’s infamous Nintendo sponsorship, with the
Nintendo 3DS eclipsing even Mariah Carey in Bieber’s All I Want for Christmas video in 2011. 2
David Tan has written an engaging and interesting study of the legal and commercial principles of the use and appropriation of fame. Despite
the longstanding cultural significance of fame and the interest in the exploitation of such fame by means of affiliation, endorsement and
association, it appears that the value of fame in its own right has never been more significant. Celebrities are sought after to endorse products
and causes well outside their areas of expertise, such as David Beckham’s perfume line, and beyond this, many of the most famous people in
the Western world are famous simply for being famous. The combination of reality television and social media has created a global cult of fame
and personality. This book considers ‘how the commercial exploitation of fame may be regulated’ in the era of celebrity for celebrity’s sake. 3
This work, which provides both a practical guide to the relevant law in the area as well as a thought-provoking theoretical context, draws
insights from cultural studies. The definition of ‘celebrity’ invoked by Tan is a complicated cocktail of the beliefs, motivations and values of the
celebrity individual, their audience and the cultural producers. The concept of celebrity at the heart of the analysis is the definition of a celebrity
as ‘a person who is known for his well-knownness’. 4 Despite the clumsiness of this word, this definition highlights and exemplifies the hollow
intangibility at the heart of the notion of celebrity. To be a celebrity a person does not have to be famous for any reason, nor to possess any
notable attribute or skill. They simply need to be well-known and that, in itself, becomes their value. As Tan explains, the value that subsists in
the social significance of a celebrity to their audience translates into an economic value in a cultural economy. Consumers ‘buy into’ the social
significance of that celebrity by purchasing those commodities which have an association with the celebrity and hence ‘appropriate’ those values
into their own construction of identity. 5
Building upon this insight, Tan considers the various legal principles that provide remedies for misappropriation of rights of personality and
publicity, focusing on the US right of publicity and the common law of passing off. In undertaking the examination of the legal principles from
the viewpoint of cultural studies and a consideration of what is at the heart of use and misuse of publicity rights, Tan demonstrates the flaws
and inconsistencies of these legal principles. In the first section of the book Tan asks what is actually protected by the right of publicity in the
United States and what the extent of that protection should be. 6 In order to answer this question, Tan embarks upon a thorough analysis of
the relevant law.
Chapter four provides an overview of the right of publicity in the United States and the range and variety of indicia of identity which have been
recognised by the courts as giving rise to an actionable right, going well beyond name or likeness. Each of these identified indicia are supported
by the cultural studies concept of celebrity, which recognises that different celebrity types have different characteristics and qualities and are
not limited to name, visual likeness and voice. 7
Chapter five builds upon this analysis, considering the social and commercial values implicated in the appropriation of identity of a celebrity. Tan
teases out exactly what is engaged in the appropriation of fame. The elements of fame are often intangible but, through his analysis, Tan
characterises the substance and value of these elements, and identifies and classifies what interests are engaged here. Tan asserts that the
value of cultural studies and its ‘active audience thesis’ is that it helps us understand why a celebrity’s identity is commercially valuable. 8 The
celebrity personality (which may be a construct quite separate from the celebrity individual) is imbued with a range of cultural values and
meanings interpreted in certain ways by the relevant audience. Thus celebrities are semiotic signs, as well as commodities which possess
‘intrinsic economic value’. 9 Using examples such as Michael Jordan and Tiger Woods, Tan explores the complexities of these symbolic values.
Tan is concerned to identify precisely what value is being appropriated or used in the cases under consideration. An expanded recognition of the
attributes of celebrity which is facilitated by the cultural studies analysis provides a widened scope for the legal protection of those values.
However, Tan also avoids an overly broad scope of legal remedies by clarifying that not all uses of a celebrity’s identity in a commercial context
will involve the use of the associative value of that celebrity: ‘It is not identity per se that the right of publicity aims to protect but the
associative value of identity.’ 10 In this way, Tan highlights the importance of the consideration in this context of what the celebrity association
has contributed to the value of the product or service: ‘If the consumption values of the defendant’s product have been directly and
substantially enhanced by the use of the plaintiff’s identity, then the defendant has obtained a commercial benefit, and this would constitute an
infringement of the right of publicity.’ 11 Thus, not all unauthorised uses of a celebrity identity in a commercial context will give rise to a legal
remedy.
Chapter six takes the reader into a different context, looking at the use of the celebrity persona as an aspect of political speech. Here, Tan is
concerned primarily with the US First Amendment rights of freedom of political speech. Tan outlines the practice of using celebrity symbols or
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identity to subvert or critique majority values or viewpoints. This involves the ‘recoding’ of cultural symbols. Tan warns, however, that courts
need to be alert to uses which are genuine political statements and those which are merely a concealed attempt to sell a product, providing the
example of the sale of prints depicting Tiger Woods, ostensibly to celebrate Woods’ historic victory at the 1997 Masters in Augusta at the age of
21, the youngest ever and the first black major champion. 12
Tan’s analysis suggests that expressive uses of celebrity identity, particularly by minority groups contribute to political discourse and thus
possess a higher constitutional value than artistic or entertaining speech. Current First Amendment tests do not possess sufficient nuances to
distinguish the value of different kinds of speech, therefore the application of cultural studies theories can assist in identifying the political value
of the various uses of celebrity identity. 13
In Chapter seven, Tan’s focus shifts to the common law action of passing off as used in Australia and the United Kingdom. Noting that there
have been relatively few passing off cases in the United Kingdom compared to the publicity cases in the United States, Tan argues that the
elements of the passing off action focus more accurately, in cultural studies terms, on the relationship between the celebrity, the producers and
the audience. Tan observes:
The most valuable insight that cultural studies can bring to passing off jurisprudence lies in its investigation and analysis of consumers’
interactive identification with the psychological ‘narrative project’ or ‘normative proposition’ of cultural producers that culminates in product
acquisition. 14
Chapter eight looks at a range of new forms of fandoms including fantasy league video games and social media. It is here that the value of
celebrity endorsements appears to be ever expanding.
Tan concludes that there ‘is still much work to be done’ in this area. 15 In particular, studies focus mostly on Western cultural outputs and
concepts of fame. Clearly there is vast scope for comparison with notions of fame and celebrity value in Asian markets such as Singapore, South
Korea and Hong Kong. As the reach of social media continues to extend beyond domestic boundaries, these cultural limits may also begin to
blur and meld. Internet memes, in particular, appear to have the capacity to cross jurisdictional boundaries with characters such as Turkey’s
‘Salt Bae’ 16 gaining global notoriety and Trump’s ‘covfefe’ gaffe trending as the number 1 hashtag in the world in late May 2017. 17
Tan has certainly demonstrated the value of cultural studies to the consideration of the identification of the commercial value of celebrity
identity. His comparison of the US publicity right versus the common law of passing off provides a useful doctrinal insight into the outcomes of
and values underpinning these different regimes. This book provides a solid foundation for a more robust approach to the development of the
law in this area in common law jurisdictions and will certainly provoke a more sustainable approach to the further development of the legal
context of the commercial appropriation of fame.
Melissa de Zwart
Professor and Dean of Law
Adelaide Law School, University of Adelaide
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